A violation of this regulation occurs where an operator
does not "require" a miner to wear safety goggles.  North
American contends in substance, and we agree, that an opera-
tor, in order to comply with the regulation, must establish
a safety system designed to assure that employees wear safety
goggles on appropriate occasions and must enforce such system
with due diligence.  Where the failure to wear glasses is
entirely the result of the employee's disobedience or negli-
gence rather than a lack of a requirement by the operator to
wear them, then a violation has not occurred.

On the basis of the existing record we find that North
American did in fact have a safety system:  (1) designed to
assure that all reasonable efforts are employed to insure that
miners wear safety goggles at appropriate times and places;
and (2) enforced with due diligence.  We further find that the
preponderance of the evidence indicates that the failure to
comply with the operator's clear safety requirement in this
case was due solely to the negligence of the employees
involved rather than to any enforcement omission on the part
of the operator.  It is, therefore, the judgment of the Board
that North American overcome [sic] the Governments prima
facie case and that the subject notice of violation must be
vacated. 10/  [Emphasis added.]

The footnote reference in North American states'.

Where a miner intentionally> knowingly, recklessly, or
negligently fails to comply with a requirement designed
solely for his own protection, and where such failure does
not endanger or create a hazard to anyone but himself, and
where the operator has not condoned such conduct, we do not
believe a violation may properly be charged to the operator.
Cf. Cam Industries, Inc., CCH Employment Safety and Health
Guide par. 15,113 (1972).

In Webster County Coal Corporation, 7 IBMA 264 (1977), the Board reversed
a judge's dismissal of a petition for assessment of civil penalty after the
judge found that an operator could not be held liable for a violation caused
by the negligence of a miner who was fatally injured*  In dismissing the vio-
lation, the judge relied on the aforementioned North American footnote.

In Webster County Coal Corporation, the Board observed as follows at
7 IBMA 267-268:

The question of whether an operator can 'be liable for
civil penalties even though there is no showing of negligence
on his part, was never discussed In North American, supra, nor
raised or argued by the parties.

8791974),   the  opera-
